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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 668 of 2017
U/s 457/380/411/34 of I.P.C.

State

-Vs-

   Enamul Hoque,
     Mofizul Hoque &

Abdul Zelani.

               …..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. Aminul Islam, Advocate……................for the accused-persons.  

Date of Evidence : - 27-06-19, 19-08-19 & 23-10-19;
Date of S.D : - 06-11-19;
Date of Argument : - 21-11-19;
Date of Judgment    : - 05-12-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 16-02-17,

one  Jayanta  Ray lodged  a  First  Information  Report  before  the

Officer-in-Charge of  Paglahat W.P. stating that on 26-01-17, in the night,

some thief had committed theft one inverter, five mobile handsets such as,

one  Samsung  Glaxy  J7  valued  Rs.16,500/-,  Samsung  Glaxy  J2  valued

Rs.1600/-, one MI note 3 valued Rs.14,000/-, one YX-TEL valued Rs.3,000/-,

one  Samsung  mobile  valued  Rs.3,500/-,  one  recharge  card  valued

Rs.2,000/-,  cash Rs.2,000/-,  one EF Sony Printer  valued Rs.11,000/-  and

some chargers,  head  phones  valued  in  total  Rs.90,500/-  after  breaking

open his shop situated at Satsetera bazar. They caught accused Enamul

Haque contacting with  phone no.  995793566.  On receipt  of  ejahar,  the

In-charge of  Paglahat  W.  P.  entered it  in  G.D.  being the no.  343,  dated

16-02-17 and forwarded the ejahar to the O/c Tamarhat police station for

necessary action.      
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2. The Officer-in-Charge  of  Tamarhat P.S. registered a case being the

Tamarhat P.S. case  no.53 of  2017,  u/s  461/379 of  I.P.C  and  launched

investigation of the case. During the period of investigation of the case,

Investigating Officer visited the place of occurrence, prepared sketch-map

of  the  place  of  occurrence  and  examined  witnesses.  On  completion  of

investigation of the case, A.S.I. Elias Hussain submitted charge-sheet of the

case against above named accused persons u/s 461/379 of I.P.C.

3. In pursuant to the court process, accused persons appeared before

the  Court  and  they  were  allowed  to  go  on  bail.  Copies  of  relevant

documents were furnished to accused persons.  After  having heard both

sides  and  considering  the  material  on  record,  charge  of  the  case  u/s

457/380/411/34  of  IPC  was  framed  against  accused  persons.  The

particulars of charge u/s 457/380/411/34 IPC were read over and explained

to accused persons. They pleaded not guilty and claimed to be tried. 

4. During trial, prosecution side examined eight numbers of witnesses.

In view of the evidence on record, accused were examined and recorded

their statements u/s 313 of Cr PC. The pleas of accused were of total denial

and declined to adduce evidence in their defence. I heard arguments put

forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether the accused persons on 26-01-17, in the night, committed

the offence of house-breaking after sunset and before sunrise by entering

into shop of complainant breaking locks for purpose of committing offence

of theft and thereby committed an offence punishable u/s 457 of IPC?

(ii) Whether  the  accused  persons  on  the  same  date  and  time,

committed theft in shop of complainant and thereby committed an offence

punishable u/s 380 of IPC?

(iii) Whether  the  accused  persons  were  found  dishonestly  receiving

stolen property of complainant, knowing or having reason to believe that

such  property  were  stolen  property  and  thereby  committed  an  offence

punishable u/s 411 of IPC?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Jayanta  Das  @ Ray,  complainant  of  this  case  deposing  as  p.w.-1

stated  that  Ext.1  is  his  ejahar  and  Ext.1(1)  is  his  signature.  He  knows
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accused-persons. About 2 years ago from today, in the night, articles of his

shop were stolen. On next day, he saw articles of his shop were missing

from shop. With this regard, he lodged an ejahar at Paglahat W.P. After 7

days of lodging the case, he found the stolen articles in the backside of his

shop. Thereafter, Police took accused to Thana. In his cross-examination,

p.w.1 stated that he did not suspect anyone. He does not want to proceed

with the case. He has no objection, if accused-persons got acquitted from

the charge of this case.

7. Maqbul  Sk.  (p.w.2)  knows  informant  and  accused-persons.  The

incident  took place about  1 ½ years ago from today.  The incident took

place in the night.  On that  day,  he bought  one Airtel  Sim from Inamul

Hoque paying Rs. 80/-. After inserting the Sim in his mobile, many calls

used to come. He asked accused as to why unknown call used to come in

his  phone.  One day one man called on his  phone and asked him from

where he had bought the sim card. He took the man along with him and

showed accused.  He  informed the  incident  to  Jayanta  Ray.  Accordingly,

Jayanta also informed to Police. Police came and arrested accused Inamul.

Thereafter,  he  came to  know that  police  had  also  arrested  some more

persons in connection with this case. In his cross-examination, p.w.2 stated

that he did not say Police that he had bought Sim from Inamul by paying

Rs.80/-. At the time of taking the SIM, he did not give any document. He

denied that he had not buy SIM from Inamul and Inamul never sold Sim to

him. He cannot say from where Inamul brought the Sim. He denied the

suggestion made by defence counsel for accused persons.

8. Hazarat  Ali  (p.w.3)  knows  informant  and  accused-persons.  The

incident took place about 2 years ago.  At that time, he let his shop to

complainant to open a computer/mobile shop. Someone committed theft in

the shop. Jayanta informed the incident,  he went to shop and saw thief

opened the shop pulling door. Articles were missing. Accused Abdul Jelani

came and they advised Jayanta to lodge ejahar. In his cross-examination,

p.w.3 stated that he does not know how and when the incident occurred,

who committed theft.

9. Moinul  Haque  (p.w.4)  knows  informant  and  accused-persons.  The

incident took place about 1 ½ years ago. He heard one day, in the morning
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that thief committed theft in the shop of Jayanta. After one week, he went

to house of Jayanta. Jayanta told him that when he used to ring his phone

then from other side say hello and thereafter, keep switch off. He also tried

connect the other side of sim card holder taking number from Jayanta. He

suspected it is voice of Makbul. On next day, Makbul went to his house.

When he tried again then, it connected with phone of Makbul. He asked

Makbul and he said that he had bought the Sim from Inamul. They went to

house of Inamul and asked Inamul. He denied and hid the SIM card. Jayanta

and Police came. Inamul fled away.  He does not know what did happen

later. In his cross-examination, p.w.4 stated that Police did not examine him

in connection with the incident. He does not know, when and how theft was

committed  in  the  shop.  He denied  that  accused had no relation  in  the

incident of committing theft. He does not know who had sold the SIM and

who bought it.

10. Moslem  Ali  (p.w.5)  knows  informant  and  accused-persons.  The

incident took place in the year of 2017. Accused-persons were arrested on

that day and they went to look them at Thana. Police were interrogating

accused persons and accused persons confessed committing theft. In his

cross-examination, p.w.5 stated that Thana is situated about 3 k.m. away

from his house. Police arrested accused-persons from their house. He gave

signature on a white paper. He denied the suggestions made by defence

counsel on behalf of accused persons.

11. Motior Rahman (p.w.6) knows informant and accused-persons. About

2 years ago, he heard the incident of theft on reaching in the market. He

went to police station and heard accused persons confessed committing

theft in the shop of complainant. In his cross-examination, p.w.6 stated that

Police did not call them at Thana. He gave signature on a white paper on

being asked by police. He denied the suggestions made by defence counsel

on behalf of accused persons.

12. Omar Ali (p.w.7) knows informant and accused-persons. One day in

the year 2017, at about 1 p.m., he saw gathering of people in the East side

of his house and he went there. He saw Police recovered 2/3 computers

from there and some other articles from the place of occurrence.  Police

took his signature. Police informed him that these computers were stolen
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articles. He knows only these thing. In his cross-examination, p.w.7 stated

that Police took his signature on a white paper. He has no knowledge about

the incident.

13. Hamijur  Rahman (p.w.8)  knows informant  and accused-persons  of

this  case.  In  the year  2017,  at  about  1.30/2 p.m.,  Police came to their

village and seeing many people at the place of occurrence, he also went

there and he saw some parts of computer were lying over there. Police

recovered the same. Police took one signature from him on a white paper.

He knows only these thing. In his cross-examination, p.w.8 stated that he

does not know anything about the incident.

14.  Thus, in view of the above discussion of evidence of prosecution

witnesses, it is cleared that no one see accused persons breaking open

shop of complainant and committing theft of articles of the shop. Further, it

is  also  come out  that  stolen articles  were  recovered  from back  side of

complainant’s shop. P.w.-5 and p.w.-6 claimed that accused persons had

confessed committing theft before police. Confession made to police is not

admissible. Further, it is not appeared from evidence that stolen articles

were recovered in the instant of accused persons. P.w.-2 said that he had

bought one sim from accused Inamul but, same is not enough to hold that

Inamul Haque broke shop of complainant and committed theft of articles.

There  is  no  evidence  against  accused  persons  breaking  open  shop  of

complainant  and  committing  theft  of  articles.  The  stolen  articles  were

recovered from backside of complainant’s house. So, police did not recover

stolen articles from possession of accused persons.   

15. In view of the above discussion of evidence on record, I am of the

opinion that prosecution  side failed to prove the charge against accused

persons  beyond  all  reasonable  doubt.  Therefore,  accused-persons  are

acquitted from the charge u/s 457/380/411/34 IPC on benefit of doubt and

set at liberty forthwith. There is no seizure list with record. Bail bonds stand

in favour of accused persons are extended for another period of six months

in view of section 437A of Cr PC.

16. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 05th day of December, 2019 at Dhubri.
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                                    Addl. C.J.M, Dhubri.

   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Jayanta Das @ Ray, (Complainant)

    PW- 2 Maqbul Sk.,

    PW- 3 Hazarat Ali,

    PW- 4 Moinul Haque,

    PW- 5 Moslem Ali,

    PW- 6 Motior Rahman,

    PW- 7 Omar Ali,

    PW- 8 Hamijur Rahman,

2. PROSECUTION EXHIBITS:- Ext. 1 Ejahar &

       Ext. 1(1) is signature of p.w.1.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


